Electronic Art and Architecture Portal

Institutional Subscription License Agreement

This License Agreement (the “Agreement”) dated July 1, 2019, the Effective Date by and
between University of California, San Diego, with its principal offices located at 9500 Gilman
Dr., La Jolla, CA 92093 ("Institutional Licensee") and Yale University, on behalf of its
Department, Yale University Press, 302 Temple Street, New Haven, CT 06511 (“YUP” or
“Licensor”);

WHEREAS YUP has developed and maintains the Electronic Art and Architecture Portal'
(“A&AePortal”, or “EAAP”), an online database currently at www.aaeportal.com, featuring
selected art and architectural history content published by university presses and museums (the
“Publishers”) for non-commercial educational, scholarly, and/or charitable use by institutions and

individuals as set forth below;

WHEREAS YUP is providing access to the EAAP to academic institutions and libraries for

scholarly purposes on an annual subscription basis (the “Institutional Subscription”);

WHEREAS Participant is an academic institution and seeks access to the EAAP through the

Institutional Subscription;

WHEREFORE, IT IS AGREED:

L CONTENT

The Content (the “Content”) consists of scholarly works, e.g. ebooks and chapters, in the field of
art and architectural history, in whole or in part, as made available on the EAAP, the selection of
which may be modified from time to time, and which shall include coursepacks. Coursepacks
(“Coursepacks”) consist of selected chapters from among ebooks available on the EAAP (and
may not include the entirety of an eBook), plus any UGC (notes, annotations or bookmarks) and
combined into a single electronic package designed to be used in a course of study.

II. GRANT OF LICENSE

Licensor hereby grants to Institutional Licensee a limited, non-exclusive, non-transferable license to
use and provide access to the Content to Authorized Users in accordance with this Agreement.

! The Electronic Art and Architecture Portal may be renamed during the Term, and any such
renaming shall not change this Agreement, rather the new name shall replace each instance in which
the EAAP is referenced herein.




III. FEES

Institutional Licensee shall pay an annual fee to Licensor for use of the Content pursuant to the
terms and schedule set forth in Exhibit A, attached hereto.

IV. AUTHORIZED USERS; AUTHORIZED USE OF CONTENT

1. Authorized Users. Authorized Users are:

Persons Affiliated with Institutional Licensee, Full and part time students and employees
(including faculty, staff, affiliated researchers and independent contractors) and other valid ID
holders of Institutional Licensee, regardless of the physical location of such persons;

Walk-ins. Patrons, not affiliated with Institutional Licensee, who are physically present at
Institutional Licensee’s site(s) ("walk-ins").

2. Authorized Uses.
Subject to the terms and conditions as set forth in this Agreement including Section V below,

Institutional Licensee and its Authorized Users may make all use of the Content as is consistent
with the United States Copyright Act of 1976, as amended (17 U.S.C. §101, et seq.) including all
limitations on and exceptions to the exclusive rights as provided therein.

Institutional Licensee and Authorized Users may engage in the following uses of the Content for
educational and personal, scholarly non-commercial use only, as follows:

a) search, view, retrieve, display and electronically save Content; additionally;

b) Institutional Licensee and Authorized Users may print out reasonable portions of the
Content to the extent permitted by Copyright Law;

c) Institutional Licensee and Authorized Users may provide electronic links to the Content
from Institutional Licensee’s web page(s) and course management systems;

d) Institutional Licensee and Authorized Users may use the Content in connection with the
preparation of or access to integrated indices to the Content, including author, article,
abstract and keyword indices;

e) provide electronic links to the Content from Institutional Licensee’s web page(s) and
course management systems to other Authorized Users.

Instructors at Institutional Licensees who are teaching courses related to art and architecture and
have been verified as such by the Licensor (“Verified Instructors™) may create Coursepacks on
the Site for use by their students in connection with a course taught at an educational
Institutional Licensee or other educational institution approved by the Licensor as more fully set
forth herein.

As between Licensor and Institutional Licensee, any uses other than as provided or otherwise
restricted herein require separate permission from the Licensor. For example, to publish Content
(other than through coursepacks distributed through the EAAP), permission is required from
Licensor or the applicable rights holder.

Interlibrary Loan (ILL). Institutional Licensee may provide digital or print copies of Content
retrieved from the EAAP to other non-commercial libraries, provided that (i) loans are not done



in a manner or magnitude that would replace the receiving library’s own subscription to the EAAP
or purchase of the underlying Content (e.g.book), (ii) such loans must be for the purpose of
research or private study and not for commercial use or onward transmission or distribution, (iii)
loans are sent solely to a non-commercial library in the same country as the Institutional Licensee
using mail or fax or secure transmission via Ariel or Illiad (or their equivalent) whereby that
electronic file is deleted immediately after distribution to the user, (iv) no PDFs of Content may
be emailed for an ILL, and (v) Institutional Licensee agrees to fulfill such requests in accordance
with Sections 107 and 108 of the U.S. Copyright Act or, if applicable, in accordance with other
international copyright laws, guidelines, or conventions.

V. SPECIFIC RESTRICTIONS ON USE OF CONTENT

1. Institutional Licensee Restrictions:
Unauthorized Use. Licensee shall not knowingly permit anyone other than Authorized Users to

access the Content,

Modification of Content. Licensee shall not modify or create a derivative work of the Content
without the prior written permission of Licensor.

Removal of Copyright Notice. Licensee may not remove, obscure or modify any copyright or
other notices included in the Content.

Commercial Purposes. Other than as specifically permitted in this Agreement, Licensee may not
use the Content for commercial purposes, including but not limited to the sale of the Content or
bulk reproduction or distribution of the Content in any form. For the avoidance of doubt, neither
recovery of direct costs by the Institutional Licensee, nor use by the Institutional Licensee or by
Authorized Users of the Content in the course of research funded by a commercial organization,
shall be considered Commercial Purposes.

2. Authorized User Restrictions:

Other than as specifically permitted in this Agreement, Authorized Users shall not be permitted
to: ’
a) use or authorize the use of any Content on the EAAP, whether restricted content or
otherwise, for any commercial purpose. Commercial purposes include, without

limitation, use of the Content for the purpose of deriving profit or gain or promoting a
profit-based enterprise; OR but not limited to the sale of the Content or bulk reproduction or
distribution of the Content in any form.

b) transfer, distribute, display or provide Content to any third party or the public without
prior written consent of the applicable rightsholder;

c) rent, sell, assign, sublicense, or otherwise grant rights in, publish or disclose Content to
any third party without prior written consent of the applicable rightsholder;

d) provide or authorize access to Content other than to Authorized Users;

e) incorporate Content into any database, website, blog or other platform or product;

f) systematically print out or download Content in bulk to stock or replace print holdings,
or download Content in a manner that results in the user essentially reproducing all or
any substantial portion of the EAAP or the Content;

g) save, reproduce, distribute or display photographs or illustrations of art or architectural



works contained in the Content separate and apart from the surrounding text;

h) attempt to override, circumvent, or disable any encryption features or software
protections employed in the EAAP;

i) use any device, software, or routine to interfere or attempt to interfere with the normal
operation of the EAAP;

j) reproduce, distribute or display Content in bulk, such as the inclusion of Content,
including individual book chapters, in coursepacks, electronic reserves, repositories or
organizational intranets, except for coursepacks distributed through the EAAP;

k) use any robot, spider, scraper, or other automated means or manual process to access the
EAAP and/or copy, monitor, index, or data mine the EAAP or its Contents without
express written consent;

) modify, obscure, or remove any copyright notice or other attribution included in the
Content;

m) undertake coordinated or systematic activity between or among one or more individuals
and/or entities that fosters- unauthorized distribution of the Content;

n) may not copy, distribute, modify, decompile, reverse engineer the EAAP or circumvent,
override or disable encryptions or other protections;

VI. [THIS SECTION HAS BEEN INTENTIONALLY REMOVED]

VIL CTUAL PRO

General Intellectual Property Rights. The Licensor owns or has the rights to license the Content
made available on the Site as provided herein. The copyright of each work is indicated on the
respective copyright page(s). Institutional Licensee and its Authorized Users shall not have any
right, title or interest in the EAAP, the Content or any materials therein except as expressly set
forth in this Agreement,

Trademarks. Neither the Licensor nor the Institutional Licensees and users may use the name or
trademarks of the other in a way likely to cause confusion as to the origin of goods or services, or
to endorse or show affiliation with the other, except as specifically approved by the other in
writing. Notwithstanding the foregoing, the Licensor may use Institutional Licensee names and/or
the names of their libraries in brochures or other materials to identify multiple institutions
participating in the Institutional Subscription and/or the EAAP and shall treat the Institutional
Licensees equally when listed among other participants.

Software. The EAAP uses software and other electronic tools ("Platform Software") designed to
permit Publishers to store Content and Authorized Users to access, use, reproduce, display, and
distribute Content. The Platform Software is owned by Librios LLC. Use of the Site is limited to
the license granted herein and does not extend to any use of the Platform Software, except as
otherwise provided herein. '

VIIL  LICENSOR PERFORMANCE OBLIGATIONS

Access, Access to the Content will be authenticated through the secure network of the Institutional
Licensee (or “Authorized IP addresses”) as specified in the Exhibit B Registration Form which will
allow Authorized Users to have access to the online subscription. Users not at an Authorized IP




address will not have access to the EAAP. There are no restrictions on the number of users firom the
Institution that may use the EAAP at any one time.

Accessibility, Licensor agrees to use commercially reasonable efforts to provide the Content in
accordance with best practices for accessibility, including Level AA criteria of the Web Content
Accessibilities Guidelines (WCAG) 2.0 as published by the World Wide Web Consortium’s Web
Accessibility Initiative, which may be found at: http://www.w3.org/WAI/WCAG20/quickref/

Availability of Content, Within two (2) weeks of the Effective Date of this Agreement Licensor shall
make the Content available to Institutional Licensee and Authorized Users.

Linking to Third Party Websites. The EAAP may provide links to third party websites for the
benefit or convenience of its users. Licensor makes no representation or warranty of any kind,
express or implied, with respect to such websites and does not control or take responsibility for
the content on such websites. The linking to such websites shall not constitute an endorsement of

such websites,

Notice of "Click-Through" License Terms or Other Means of Passive Assent, In the event that
Licensor requires Authorized Users to agree to terms relating to the use of the Content before
permitting Authorized Users to gain access to the Content (commonly referred to as "click-through"

. licenses), or otherwise attempts to impose such terms on Authorized Users through mere use or
viewing of the Content, in no event shall such terms materially differ from the provisions of this
Agreement. In the event of any conflict between such terms and this Agreement, the terms of this

"Agreement shall prevail.

Persistent Links, Where applicable, Licensor will provide and maintain persistent links to
individual items within the Content and make these available to Institutional Licensee.

Quality of Service. Licensor shall use reasonable efforts to provide continuous service seven (7) days
a week. It is understood that availability will be subject to periodic interruption due to
maintenance ofthe server(s), the installation or testing of software, the loading of additional Content
as they become available, and downtime related to the failure of equipment or services outside the
control of Licensor, including but not limited to public or private telecommunications services or
internet nodes or facilities. Scheduled down-time will be performed at a time to minimize
inconvenience to Institutional Licensee and their Authorized Users. Licensor shall notify Institutional
Licensee in a timely manner of all instarices of system unavailability that occur outside the Licensor's
normal maintenance window and use reasonable effort to provide advance notice of hardware or
software changes that may affect system performance.

If the EAAP fails to operate in conformance with the terms of this Agreement, Institutional Licensee
shall immediately notify Licensor, and Licensor shall promptly use reasonable efforts to restore access
to the Content as soon as possible. In the event that Licensor fails to repair the nonconformity in a
reasonable time, Licensor shall reimburse Institutional Licensee in an amount that is proportional to the
nonconformity in relation to the total Fees owed by Institutional Licensee under this Agreement.

Support. Licensor will offer activation support. Licensor will offer reasonable levels of continuing
support to assist Institutional Licensee in use of the Content. Licensor will make its personnel
available by email, phone or fax for feedback, problem-solving, or general questions.

Training. Licensor will provide appropriate training to Institutional Licensee staff relating to the use of




the Content and any Licensor software. Licensor will provide regular system and project updates to
Institutional Licensee as they become available and will provide additional training to Institutional
Licensee staff made necessary by any updates or modifications to the Content or any Licensor
software,

Usage Data. Licensor shall provide access to Institutional Licensee statistics regarding their individual
institution’s usage, including the number of times an individual title was accessed by month within the
Content by its Authorized Users. All usage reports are accessible via the institutional account on the
EAAP.

Withdrawal of Content. Licensor reserves the right to remove or disable access to any Content
and/or any third-party material(s) included in any Content, to the extent Licensor no longer
retains the rights to publish such Content and/or such third party material(s), or Licensor has
reasonable grounds to believe such Content and/or such third party material(s) infringes copyright
or is defamatory, obscene, unlawful or otherwise objectionable. Licensor shall give written notice
to the Institutional Licensee of any withdrawal of Content no later than thirty (30) days following
its removal pursuant to this section. If any such withdrawal renders the Content materially less
useful to Institutional Licensee or its Authorized Users, Licensor shall reimburse Institutional
Licensee in an amount proportional to the total Fees owed by Institutional Licensee under this
Agreement for the remainder of the Term.

IX. ERFORMANCE OBLIGATIONS

Notice of License Terms to Authorized Users. Institutional Licensee shall make reasonable
efforts to provide Authorized Users with appropriate notice of the terms and conditions of this
license under which access is granted under this Agreement, and of the terms and conditions

for individually created accounts at https://www.aaeportal.com/footer/terms-of-use (Section
.

Protection from Unauthorized Use. Institutional Licensee shall implement reasonable procedures to
restrict access to the Content to Authorized Users,

Confidentiality of Access Passwords. Institutional Licensee shall use best efforts to maintain the
confidentiality of any institutional passwords provided by Licensor.

X. U, 0 E OBLIG,

Cure Activities. In the event of any unauthorized use of the Content, Institutional Licensee shall
cooperate with Licensor in the investigation of any such unauthorized use as requested by Licensor
and shall use reasonable efforts to remedy such unauthorized use and prevent its recurrence. Licensor
may suspend access to the Content from the affected IP address after first providing reasonable notice
to Institutional Licensee (in no event less than two (2) weeks) and cooperating with the Institutional
Licensee to avoid recurrence of any unauthorized use. Notwithstanding the foregoing, in the case of
unautherized use which in the Licensor’s judgment is causing serious harm, Licensor may temporarily
suspend an individual Authorized User's access to the Content (e.g. by blocking an individual user’s ip
address), provided that Licensor immediately notifies Institutional Licensee of any such suspension,
including the reason for the block and any supporting details. Such temporary suspensions will be of



the shortest duration possible sufficient to terminate the alleged unauthorized activity and prevent its
resumption,

Confidentiality of User Data, Licensor and Licensee agree to maintain the confidentiality of any data
relating to the usage of the Content by Institutional Licensee and its Authorized Users, Such data may
be used solely for purposes directly related to the EAAP and may only be provided to third parties in
aggregate form, Raw usage data, including but not limited to information relating to the identity of
specific users and/or uses, shall not be provided to any third party.

XL.  TERMAND RENEWAL

This Agreement shall continue in effect for one (1) year renewable terms, the first term commencing
on July 1% of the current calendar year and continuing for twelve (12) months through June 30" of
the following calendar year unless terminated earlier by either party for any reason, and renewing
at the end of each term for a successive term unless either party gives written notice to the other of its
intention not to renew forty-five (45) days before expiration of the then current term.

XIl.  EARLY TERMINATION

In the event that either party believes that the other materially has breached any obligations under this
Agreement, or if Licensor believes that any Institutional Licensee has exceeded the scope of the
License, such party shall notify the other party in writing. Upon receipt of such notice, the breaching
party shall have thirty (30) days to cure the alleged breach and to notify the non-breaching party in
writing that cure has been effected. If the breach is not cured within the thirty (30) day period, the
non-breaching party shall have the right to terminate the Agreement without further notice.

Upon early termination as provided in this section, online access to the Content by Institutional
Licensee and Authorized Users shall be terminated.

In the event of early termination except for cause as provided above in this section, Institutional
Licensee shall be entitled to a refund of any fees or pro-rata portion thereof paid by Institutional
Licensee for any remaining period of the Agreement from the date of termination,

XIIl. WARRANTIES AND DISCLAIMERS

Subject to the limitations set forth elsewhere in the Agreement, Licensor represents and warrants
that it has the right to enter into this Agreement and to license the rights to use Content as
provided herein, and that use of the Content by Authorized Users in accordance with the terms of
this Agreement shall not infringe the copyright of any third party. Licensor agrees to indemnify
and hold Institutional Licensee and Authorized Users harmless for any claims, damages, liabilities
and damages including reasonable attorney’s fees, which arise from any claim by any third party
of an alleged infringement of copyrightarising out of the use of the Content by the Institutional
Licensee or its Authorized Users in accordance with the terms of this Agreement.

Indemnification under this Agreement is contingent on the indemnified party promptly notifying
indemnifying party of any such claims. The indemnifying party shall have the sole right to defend
such claims at its own expense. The other party shall provide, at the indemnifying party’s
expense, such assistance in investigating and defending such claims as the indemnifying party




may reasonably request. This indemnity shall survive the termination of this Agreement.

Licensor does not warrant that the EAAP will be usefully accessible in every hardware/software
environment, Licensor does not warrant the accuracy or completeness of any information
contained on the EAAP, or its merchantability or fitness for a particular purpose.

XIV. LIMITATIONS ON WARRANTIES

EXCEPT AS OTHERWISE PROVIDED IN THESE TERMS, THE LICENSOR AND ANY
AND ALL THIRD PARTY CONTENT AND SOFTWARE PROVIDERS AND/OR
PUBLISHERS (COLLECTIVELY “CONTENT PROVIDERS") MAKE NO
REPRESENTATIONS OR WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, AS TO
THE SITE, ITS OPERATION, SOFTWARE, OR THE CONTENT, INFORMATION,
PRODUCTS OR MATERIALS INCLUDED IN THE SITE, ALL OF WHICH ARE PROVIDED
ON AN “AS IS” AND “AS AVAILABLE” BASIS AND ONLY TO THE EXTENT OF ANY
RIGHTS HELD IN THE CONTENT BY THE LICENSOR. TO THE FULL EXTENT
PERMISSIBLE BY APPLICABLE LAW, THE LICENSOR AND ALL CONTENT
PROVIDERS HEREBY DISCLAIM ALL WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING BUT NOT LIMITED TO IMPLIED WARRANTIES OF QUALITY,

" COMPATIBILITY, MERCHANTABILITY AND FITNESS FORANY PARTICULAR
PURPOSE, NON-INFRINGEMENT, ACCURACY OR THE ABSENCE OF ERRORS OR
OMISSIONS. THE PUBLISHER AND ALL CONTENT PROVIDERS FURTHER MAKE NO
WARRANTIES WITH RESPECT TO ANY HARM THAT MAY BE CAUSED BY THE
TRANSMISSION OF A COMPUTER VIRUS, WORM, TIME BOMB, LOGIC BOMB, OR
OTHER SUCH COMPUTER VIRUS.

Neither Licensor nor Institutional Licensee shall have any liability to any person for any loss or
damage arising out of use of, or inability to use, the EAAP. IN NO EVENT WILL EITHER
LICENSOR OR INSTITUTIONAL LICENSEE BE LIABLE FOR ANY FORM OF
INDIRECT, SPECIAL, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES
(ANCLUDING BUT NOT LIMITED TO LOST PROFITS, LOSS OF GOOD WILL
AND/OR BUSINESS REPUTATION, AND ADDITIONALLABOR COSTS) OF ANY
CHARACTER OR KIND, WHETHER BASED ON BREACH OF CONTRACT, TORT,
OR ANY OTHER KIND OF CLAIM ARISING OUT OF OR IN CONNECTION WITH
THIS AGREEMENT, REGARDLESS OF WHETHER THEY HAVE BEEN ADVISED OF
THE POSSIBILITY OF SUCH DAMAGES. EXCEPT WITH RESPECT TO GROSS
NEGLIGENCE OR WILFULL MISCONDUCT, LIABILITY UNDER THIS
AGREEMENT SHALLNOT EXCEED THE FEES PAID TO THIS AGREEMENT.

XV.  FORCE MAJEURE

Neither the Licensor nor Institutional Licensees or Authorized Users will be liable for failures or
delays in performing their obligations pursuant to this contract arising from any cause beyond
their control, including but not limited to, act of God, acts of civil or military authority, terrorism,
fires, strikes, lockouts or labor disputes, epidemics, wars, riots, earthquakes, storms, typhoons and
floods and in the event of any such delay, the time for either party's performance will be extended
for a period equal to the time lost by reason of the delay. If the conditions giving rise to the delay
continue beyond thirty (30) consecutive days, either party may terminate its agreement with the



other by giving written notice to the other party.

XVI. ENTIRE AGREEMENT

This Agreement constitutes the entire agreement of the parties and supersedes all prior
communications, understandings and agreements relating to the subject matter hereof, whether oral or
written. The invalidity of any provision of this Agreement as determined by a court of competent
jurisdiction shall in no way invalidate any other provision hereof.

XVII. AMENDMENT; ASSIGNMENT

No modification or claimed waiver of any provision of this Agreement shall be valid except by written
amendment signed by authorized representatives of Licensor and Institutional Licensee. This
Agreement may not be assigned by either party without the prior written consent of the other, without
which any assignment shall be null and void.

XVIII. WAIVER OF CONTRACTUAL RIGHT

Waiver of any provision herein shall not be deemed a waiver of any other provision herein, nor shall
waiver of any breach of this Agreement be construed as a continuing waiver of other breaches of the
same or other provisions of this Agreement.

XIX. NOTICES

All notices given pursuant to this Agreement shall be in writing and may be hand delivered, or shall be
deemed received within five (5) days afler mailing if sent by registered or certified mail, return receipt
requested. If any notice is sent by facsimile, confirmation copies must be sent by U.S. Mail or hand
delivery to the specitied address. Either party may from time to time change its Notice Address by
written notice to the other party.

FOR UNIVERSITY OF CALIFORNIA, SAN DIEGO:

Name of Authorized Signer (printed): [Text deleted]

[Text deleted]

TV {' \

Signature of Authorized Signer:
Date: D~ /-’ﬁ

FOR YALE UNIVERSITY PRESS:

Name of Authorized Signer (printed): [T,?Xt dﬁlgt?d]. .-

Signature of Authorized Signer: [TeXt deleted]
Date: g;jszz/ f‘ff ' /

LI




Exhibit A — Fees

Subscription Rate: § e , for the year starting July 1, 2019 and ending on June 30, 2020,
payable within 30 days of receipt of invoice following mutual signing of the Agreement, . Licensor
will notify Licensee of the applicable rate within 90 days of the next renewal term



Exhibit B: Registration Form

Please return a signed copy of this registration form along with the EAAP Institutional Subscription

License Agreement by email to: [Text deleted]
Or by majl:"

Organization Information
Please provide the name and address of the library, department or institute that has requested this

electronic access.

University of California, San Diego

Mailing Address:
[Text deleted] —

Name:’

Title:

E-mail[Text deleted]

Telephone:
[Text deleted]

Network IP Address(es): '

Network addresses shall be provided as a domain name and as a range of addresses; (e.g.
“128.135.”.” or “128.135.1-20.”) You may register as many IP addresses as necessary to describe
the network in use at the EAAP identified above.

[Text deleted]




[Text deleted]



Exhibit C — Institutional Representative

Below, please fill out the appropriate information for the Institutional Representative for your Institutional
Subscription License. This individual will receive all correspondence and will be the main point of contact:

Name: [Text deleted]

Title: Head, Serials & Electronic Resources, CARS, Library

Institution: University of California, San Diego

Phone: [Text deleted)]

Email: [Text deleted]






